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of Defendant’s devices was to determine what evidence he had deleted from his phone. After 
listening to Plaintiff’s counsel explain exactly how Defendant’s spoliation was initially discovered 
and that Defendant had admitted to deleting evidence, Judge Caproni asked,  

Are you asking for me to get involved in some sort of dispute between you and the 
defense on a forensic review of devices, and, if so, which devices are you asking 
for a forensic review of? Is that forensic review solely for purposes of ascertaining 
whether there’s been other evidence that was called for and destroyed or not 
produced? What exactly is the issue? Ex. A at 6:17-23.  

Plaintiff’s counsel responded, “Yes, ma’am. I’ll run it down,” and then began to explain that 
Plaintiff was asking for access to Defendant’s phone because his counsel had not detected evidence 
of the deletions on Defendant’s text thread with his former assistant, Karen Kwak. See id. at 7:11-
21. When Judge Caproni then asked Defense Counsel “why wasn’t the [text] string that was 
relevant produced?,” attorney Gregory Korn explained, because “specific messages within the 
stream [were deleted], as a result of those being deleted, it wasn’t evident that the text stream was 
responsive at all.” Id. at 10:3-11. So, from the outset, it was acknowledged by Defense counsel 
that there was an issue identifying relevant evidence because Defendant was deleting all traces of 
it.  

 Mr. Korn then went on to assert that Defendant testified at his deposition that “he deleted 
no other texts.” Id. at 11:11-12. As discussed below, Defendant not only lied under oath when he 
gave that testimony, but he also has subsequently continued to delete text messages. But Mr. Korn 
further said,  

Now, that notwithstanding, we’ve agreed immediately that a new forensic review 
is justified here. So the proposal we have proposed is to use a litigation forensic 
group that specializes in this work that we’ve used in the past. We would pay them. 
They would do a complete imaging of the phone, computer, and an iPad if there is 
one as well. I don't recall if there is one, but if there is, that would be done.  

We would make sure that no deleted emails were missed in the searches that were 
done previously by the IT expert, Dwayne Robinson, although we think likely those 
would have been covered. We would also, through the imaging in this phone, and 
also potentially the searches of phone records, obtain any text messages that were 
deleted but are still accessible. And there are ways to do that, because certain text 
messages are backed up in the cloud and can be retrieved from computers. So we 
will strike to retrieve everything that can be retrieved.  

The offer that we further made is while we're engaging this company, plaintiff's 
counsel will be provided total access in terms of communications with the forensic 
expert. They'll be allowed to speak with the forensics expert on our time, to 
understand exactly what's occurred, and, you know, to speak about the searches that 
are going to be done, and to know what the result of those are. They will have 
access. Ex. A at 11:12-12:9 (emphasis added). 

As shown above, Mr. Korn represented that they would “make sure no deleted emails were missed 
in the searches” and “also, through the imaging in this phone, and also potentially the searches of 

Case 1:23-cv-09878-JAV     Document 198     Filed 08/05/25     Page 2 of 6



Case 1:23-cv-09878-JAV     Document 198     Filed 08/05/25     Page 3 of 6



Case 1:23-cv-09878-JAV     Document 198     Filed 08/05/25     Page 4 of 6



 

 5  

devices. See Ex. G, Spoliated Thread with Subordinate. The texts that Defendant did not delete are 
sexual in nature and depict Defendant’s pattern of predatory, abusive, and harassing behavior 
towards his female subordinates, and thus highly relevant to Plaintiff’s case. The text messages he 
deleted were likely even more explicit, and the timing of the deletion, days before Defendant would 
be forced to surrender his devices for a forensic review, creates an inference that the messages 
discuss Plaintiff herself, and that the prior messages Defendant deleted that led to the spoliation 
inquiry were about Plaintiff and/or the case. This argument is bolstered by the fact that the other 
deletions we’ve been able to detect thus far (the Kwak and Roberson texts) have been related to 
this lawsuit.  

And, to be clear, we’ve only been able to detect most of Defendant’s spoliated evidence by 
comparing the handful of text messages he produced before his spoliation was discovered with the 
version of those text messages produced by Kroll and Kwak. As illustrated in the messages, there 
was no way to detect from the threads themselves that Defendant’s messages with Kwak and 
Roberson had been deleted but retrieved. But Defendant only produced three text messages as 
responsive to Plaintiff’s search terms before we caught him spoliating evidence. After running 
Plaintiff search terms again and culling for attorney and spousal privileged documents, Kroll 
produced over 18,000 text messages as responsive to Plaintiff’s search terms. Plaintiff does not 
contend that each of these text messages are relevant to her claims, but without an accounting, 
report, or document showing what Defendant deleted (or additional non-Kroll text messages to 
compare) there is no way to detect which of these messages Defendant destroyed but were 
retrievable. Plaintiff also does not know what messages were deleted and unretrievable. For 
example, in a text message thread with Mark Shimmel, a producer, the content of the thread 
suggests a text or article about the case was deleted, but again, there is no indication on the face of 
the text that anything had been spoliated. See Ex. H, Kroll Shimmel Thread. Entire text threads 
could have been deleted, but without some sort of report or log that provides an overview or the 
deletions, we will never know. Even seeing who those messages were with, and when they were 
deleted, would be instrumental and relevant to Plaintiff’s case.  

III. Defense Counsel, Defendant, and Kroll Should Be Ordered to Complete their 
Obligations, and Plaintiff Should Be Given Leave to File for an Adverse Inference.  

In Plaintiff’s numerous filings on this issue, we have laid out a clear pattern and practice—
Defendant has consistently delayed the discovery process, failed to uphold his discovery 
obligations, and sought to hide the truth. The deletions we have uncovered (and are continuing to 
uncover) satisfy the requirements for an adverse inference. See Harkabi v. SanDisk Corp., 275 
F.R.D. 414, 418 (S.D.N.Y. 2010) (“Where a party seeks a severe sanction such as dismissal or an 
adverse inference, the movant must prove (1) that the spoliating party had control over the evidence 
and an obligation to preserve it at the time of destruction or loss; (2) that that party acted with a 
culpable state of mind upon destroying or losing the evidence; and (3) that the missing evidence 
is relevant to the movant’s claim or defense.”).  

Here, Defendant testified that he alone controls what is deleted from his devices. See Ex. 
E. at 335:1-20. Defendant was put on notice in January 2023 that he had an obligation to preserve 
evidence, long before he sent and deleted these text messages. The fact that Defendant deleted 
these messages but testified under oath that he did not is evidence of his “culpable state of mind 
upon destroying or losing the evidence.” Harkabi, 275 F.R.D. at 418. On December 14, 2024, he 
continued to delete messages after he was caught spoliating evidence and after his attorneys made 
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excuses for him before this Court, further evincing his culpable mind. Finally, the deleted evidence 
is relevant to Plaintiff’s claims, and because Defendant and his counsel are refusing to pay Kroll, 
we don’t know the full extent of the missing evidence. This information is critical to Plaintiff’s 
case.  

For these reasons, Plaintiff respectfully requests the Court order Defendant, his counsel, 
and Kroll complete their discovery obligations by providing some form of analysis, accounting, 
document, report, etc. of (1) what text messages were deleted from Defendant’s devices and when; 
(2) which text messages were retrievable and which were not. We also ask for a two-hour conferral 
with Kroll to ask our remaining questions about the forensic review of Defendant’s devices 
including questions about how the process was conducted, how the data was provided to 
Defendant’s counsel, and the deletions we have uncovered.  

Plaintiff also reiterates her request leave to file a motion for adverse inference regarding 
Defendant’s spoliation of evidence. See ECF No. 174. Plaintiff reserves the right to request 
monetary sanctions for her attorney’s fees and costs associated with discovering and investigating 
Defendant’s spoliation, litigating this issue, and bringing any subsequent related letter motions and 
motions.  

      Respectfully submitted, 

/s/ Kenya K. Davis 
Kenya K. Davis  
Counsel for Plaintiff Drew Dixon 
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